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1. SUMMARY: THIS ALDAC IS BEING REISSUED TO ALL CONSULAR
POSTS WITH EDITS TO PARAGRAPHS 4, 7, AND 10 WITH THE
ASSISTANCE OF DHS. THESE PARAGRAPHS WERE EDITED IN ORDER TO
CLARIFY ACTIVITIES THAT WILL PERMIT A B-1 IN LIEU OF H
ANNOTATION. THIS ALDAC SUPERSEDES THE JUNE 21, 2012 B-1 IN
LIEU OF H ALDAC, 12 STATE 63795. THE B-1 IN LIEU OF H-1B AND
H-3 GUIDANCE IN
9 FAM 41.31 N11 IS UNDER REVIEW IN AN INTERAGENCY PROCESS, BUT
REMAINS IN EFFECT UNTIL FURTHER NOTICE. CONSULAR OFFICERS
SHOULD NOT HESITATE TO APPLY THIS GUIDANCE IN APPROPRIATE
CASES. THIS CABLE REVIEWS THE EXISTING B-1 IN LIEU OF H-IB
AND H-3 GUIDANCE AND PROVIDES ADVICE FOR CONSULAR OFFICERS TO
EFFECTIVELY APPLY THIS GUIDANCE.

2. 9 FAM 41.31 Nll STATES, IN PART: "THERE ARE CASES IN WHICH
ALIENS WHO QUALIFY FOR H-l OR H-3 VISAS MAY MORE APPROPRIATELY
BE CLASSIFIED AS B-1 VISA APPLICANTS IN CERTAIN CIRCUMSTANCES;
E.G., A QUALIFIED H-1 OR H-3 VISA APPLICANT COMING TO THE
UNITED STATES TO PERFORM H-l SERVICES OR TO PARTICIPATE IN A
TRAINING PROGRAM. IN SUCH A CASE, THE APPLICANT MUST NOT
RECEIVE ANY SALARY OR OTHER REMUNERATION FROM A U.S. SOURCE
OTHER THAN AN EXPENSE ALLOWANCE OR OTHER REIMBURSEMENT FOR
EXPENSES INCIDENTAL TO THE ALIEN'S TEMPORARY STAY. FOR
PURPOSES OF THIS NOTE, IT IS ESSENTIAL THAT THE REMUNERATION
OR SOURCE OF INCOME FOR SERVICES PERFORMED IN THE UNITED
STATES CONTINUE TO BE PROVIDED BY THE BUSINESS ENTITY LOCATED
ABROAD, AND THAT THE ALIEN MEETS THE FOLLOWING CRITERIA:

(1) WITH REGARD TO FOREIGN-SOURCED REMUNERATION FOR SERVICES
PERFORMED BY ALIENS ADMITTED UNDER THE PROVISIONS OF INA
101(A) (15) (B), THE DEPARTMENT HAS MAINTAINED THAT WHERE A U.S.
BUSINESS ENTERPRISE OR ENTITY HAS A SEPARATE BUSINESS
ENTERPRISE ABROAD, THE SALARY PAID BY SUCH FOREIGN ENTITY
SHOULD NOT BE CONSIDERED AS COMING FROM A 'U.S. SOURCE;'

(2) IN ORDER FOR AN EMPLOYER TO BE CONSIDERED A 'FOREIGN FIRM'
THE ENTITY MUST HAVE AN OFFICE ABROAD AND ITS PAYROLL MUST BE



AILA InfoNet Doc. No. 12102246. (Posted 10/22/12)

DISBURSED ABROAD. TO QUALIFY FOR A B-1 VISA, THE EMPLOYEE
MUST CUSTOMARILY BE EMPLOYED BY THE FOREIGN FIRM, THE
EMPLOYING ENTITY MUST PAY THE EMPLOYEE'S SALARY, AND THE
SOURCE OF THE EMPLOYEE'S SALARY MUST BE ABROAD."

APPLICANT MUST OVERCOME PRESUMPTION OF IMMIGRANT INTENT TO
QUALIFY FOR B STATUS

3. APPLICANTS FOR ALL B VISAS, INCLUDING B-1 VISAS ISSUED
UNDER 9 FAM 41. 31 N11 ("NOTE 11"), MUST OVERCOME THE
PRESUMPTION OF IMMIGRANT INTENT ESTABLISHED BY INA 214(B).
NOTE 11 APPLICANTS MIGHT QUALIFY FOR B, H, AND/OR L VISAS, BUT
MAY CHOOSE A B VISA UNDER NOTE 11 FOR CONVENIENCE AND
EFFICIENCY.

APPLICANT MUST ALSO PLAN TO ENGAGE IN H ACTIVITY

4. APPLICANTS SHOULD ONLY BE ANNOTATED (SEE PARA 6 BELOW)
UNDER B-1 IN LIEU OF H-IB WHEN THEY PLAN TO ENGAGE IN
ACTIVITIES THAT WOULD NORMALLY REQUIRE AN H-IB. SIMILARLY,
APPLICANTS SHOULD ONLY BE ANNOTATED UNDER B-1 IN LIEU OF H-3
IN THE RARE CASE WHEN THE PROPOSED TRAINING HAS A PRACTICAL
COMPONENT OR OTHER COMPONENT THAT IS PERMISSIBLE IN H-3
STATUS.

EMPLOYER AND SOURCE OF REMUNERATION MUST BE OVERSEAS

5. AS DESCRIBED IN NOTE 11, THE APPLICANT MUST CONTINUE TO BE
PAID BY THE OVERSEAS EMPLOYER WHILE THEY ARE IN THE U.S. AN
EXPENSE ALLOWANCE FROM A U.S. EMPLOYER IS PERMITTED, AND A
FOREIGN BRANCH OF A U.S. FIRM CAN QUALIFY AS A FOREIGN FIRM
FOR PURPOSES OF NOTE 11.

NOT FOR LONG-TERM PLACEMENT

6. B VISAS ISSUED UNDER NOTE 11 ARE NOT INTENDED FOR LONG-TERM
PLACEMENT AND SHOULD GENERALLY BE ISSUED FOR ACTIVITY IN THE
U.S. THAT IS LESS THAN SIX MONTHS IN DURATION. ALSO, TO AVOID
POSSIBLE DELAYS AT THE PORT OF ENTRY, THE DEPARTMENT ADVISES
CONSULAR OFFICERS TO ANNOTATE WITH "B IN LIEU OF H, 9 FAM
41. 31 NIL"

B-1 IN LIEU OF H-IB

7. IN ORDER TO QUALIFY FOR B-1 IN LIEU OF H-IB, THE CONSULAR
OFFICER MUST FIND THAT THE APPLICANT CLEARLY MEETS THE H-IB
REQUIREMENTS, AND IS CLEARLY AN EMPLOYEE OF THE OVERSEAS
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COMPANY. THE ACTIVITIES AND THE APPLICANT MUST BE H-IB
CALIBER, THAT IS, THE ACTIVITIES MUST MEET THE DEFINITION OF
"SPECIALTY OCCUPATION" IN THAT IT REQUIRES A BACHELOR'S DEGREE
OR EQUIVALENT, AND THE APPLICANT MUST CLEARLY HAVE A
BACHELOR'S DEGREE OR EQUIVALENT EXPERIENCE. IF THE H-1B
CALIBER OF THE ACTIVITIES CANNOT BE CLEARLY ESTABLISHED TO THE
SATISFACTION OF THE CONSULAR OFFICER, THEN THE APPLICANT MUST
FILE A PETITION FOR AN H-IB WITH USCIS. FURTHER, THE
APPLICANT MUST CLEARLY BE AN EMPLOYEE OF THE OVERSEAS FIRM,
AND PAID BY THE OVERSEAS FIRM. IT MAY BE MORE DIFFICULT FOR A
NEW HIRE TO ESTABLISH THEIR EMPLOYMENT STATUS WITH THE
OVERSEAS FIRM IF THEY ARE IMMEDIATELY SENT TO THE U.S. TO
ENGAGE IN H-IB CALIBER ACTIVITY.

8. THUS, IN ORDER TO QUALIFY FOR B-1 IN LIEU OF H-IB, THE
APPLICANT MUST OVERCOME THE 214(B) PRESUMPTION OF IMMIGRANT
INTENT, CLEARLY BE EMPLOYED AND PAID BY AN OVERSEAS FIRM, AND
CLEARLY PLAN TO ENGAGE IN H-IB CALIBER ACTIVITY FOR A
TEMPORARY PERIOD, NORMALLY LESS THAN SIX MONTHS IN DURATION.
NOTE THAT WHILE AN H-IB WORKER IS NOT SUBJECT TO THE IMMIGRANT
INTENT PROVISIONS OF 214(B) AND MAY CHANGE EMPLOYERS IN THE
U.S., A NOTE 11 B-1 APPLICANT IS SUBJECT TO 214(B) AND MUST
INTEND TO MAINTAIN EMPLOYMENT WITH THE SAME OVERSEAS EMPLOYER.

9. EXAMPLES OF APPLICANTS WHO WOULD NEED TO FILE AN H-IB ARE
THOSE WHO: ARE NOT CLEARLY H-1B CALIBER OR ARE NOT PLANNING
TO ENGAGE IN H-1B CALIBER ACTIVITY; ARE NOT CLEARLY AN
EMPLOYEE OF AN OVERSEAS FIRM OR PAID BY AN OVERSEAS FIRM; PLAN
TO STAY IN THE U.S. ON MORE THAN A TEMPORARY, SHORT-TERM BASIS
(WHICH GENERALLY WOULD MEAN A STAY OF LESS THAN SIX MONTHS);
PLAN TO CHANGE EMPLOYERS IN THE U.S.; OR FAIL TO OVERCOME
214 (B) .

B-1 IN LIEU OF H-3

10. IN ORDER TO QUALIFY FOR B-1 IN LIEU OF H-3, THE CONSULAR
OFFICER MUST FIND THAT THE APPLICANT CLEARLY MEETS THE H-3
REQUIREMENTS FOR A TRAINEE, AND IS CLEARLY AN EMPLOYEE OF THE
OVERSEAS COMPANY. A TRAINING PROGRAM DESIGNED TO TRAIN ALIENS
TO WORK IN THE U.S. IS NOT AN APPROPRIATE H-3 TRAINING
PROGRAM. THE REGULATORY CRITERIA FOR AN H-3 PETITION APPROVAL
CAN BE FOUND AT 9 FAM 41.53 N4.5-1. FURTHER, THE APPLICANT
MUST BE ABLE TO DESCRIBE THE TRAINING, AND THE CONSULAR
OFFICER NORMALLY WILL REQUIRE DOCUMENTATION OF THE TRAINING
PROVIDED BY THE EMPLOYER. IF THE APPLICANT CANNOT CLEARLY
ESTABLISH THESE REQUIREMENTS, THEN THEY MUST FILE AN H-3
PETITION WITH USCIS.

11. THUS, IN ORDER TO QUALIFY FOR B-1 IN LIEU OF H-3, THE
APPLICANT MUST OVERCOME THE 214(B) PRESUMPTION OF IMMIGRANT
INTENT, CLEARLY BE EMPLOYED AND PAID BY AN OVERSEAS FIRM, AND
CLEARLY PLAN TO ENGAGE IN H-3 ACTIVITY AS DESCRIBED ABOVE,
GENERALLY FOR LESS THAN SIX MONTHS.

12. MINIMIZE CONSIDERED.
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